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Thompson Coburn LLP
• Full-service law firm with 

over 400 attorneys.
• Offices in Chicago, Los 

Angeles, St. Louis, Dallas, 
New York, and Washington, 
D.C.

• Higher education practice 
provides legal counsel, 
compliance, and training 
services to colleges and 
universities. 
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Presenter Profile
• Practice and Experience

• Provides regulatory counsel on 
federal, state, and accrediting 
agency laws and standards 
governing higher education.

• Routinely assists with matters 
involving state authorization, 
student affairs, and corporate 
and transactional issues.

• Dog Person (Yoshi) 
• Contact Information

• kwendel@thompsoncoburn.com
• 202-585-6917 Counsel

Higher Education Practice

Katie Wendel
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Presenter Profile
• Practice and Experience

• Assists institutions of higher 
education to navigate 
challenging legal and regulatory 
matters.

• Advises regarding strategic 
planning, governance, and 
complex substantive changes.

• Represents institutions in 
proceedings before ED and other 
postsecondary regulators.

• Dog Person (Louis & Asher)
• Contact Information

• alacey@thompsoncoburn.com
• 314-552-6405

Partner
Thompson Coburn LLP

Aaron Lacey



April 7-10     Charleston, SC2024 NASASPS Annual Conference

Syllabus
Overview of ED’s Rulemaking Activity

Financial Value Transparency & Gainful Employment

Borrower Defense to Repayment in 2024

Programmatic Accreditation, State Authorization, and Closure

The Minimum-Maximum Length Rule 

Financial Responsibility Reporting

Sub-Regulatory Activity

Student Loan Relief Rulemaking

Program Integrity and Institutional Quality Rulemaking
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A Very Difficult Time
• “FAFSA Failure”
• E-App migration challenges
• eZ-Audit inaccessible
• Program Review delays
• Change in Ownership delays
• Sweet contempt threat
• BDR injunction upheld
• GE litigation
• Severe resource limitations
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Overview of ED’s 
Rulemaking Activity
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ED’s Regulatory Agenda
• ED is presently working to complete 

an extraordinarily ambitious 
regulatory agenda.

• The Fall 2023 Unified Agenda of 
Regulatory and Deregulatory Actions 
sets out status and projected 
schedules for ED’s planned 
regulatory initiatives.

https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1800&csrf_token=41C9E4C7269221A5A43F1C41CBACD97D5B2C81E15D27FBB75EE403DFDB1FEEB8F28169038B712452F85001CDB6664D8BF1E1
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1800&csrf_token=41C9E4C7269221A5A43F1C41CBACD97D5B2C81E15D27FBB75EE403DFDB1FEEB8F28169038B712452F85001CDB6664D8BF1E1
https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&agencyCd=1800&csrf_token=41C9E4C7269221A5A43F1C41CBACD97D5B2C81E15D27FBB75EE403DFDB1FEEB8F28169038B712452F85001CDB6664D8BF1E1


April 7-10     Charleston, SC2024 NASASPS Annual Conference

Negotiated Rulemaking
• You can view documentation, 

schedules, and a range of other 
materials relating to ED’s ongoing 
negotiated rulemaking efforts on 
this web page.

• This includes both the recently 
completed Student Loan Debt Relief 
negotiations and the ongoing 
Program Integrity and Institutional 
Quality negotiations.

https://www2.ed.gov/policy/highered/reg/hearulemaking/2023/index.html
https://www2.ed.gov/policy/highered/reg/hearulemaking/2023/index.html
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2023 Completed Negotiated Rulemaking

July 1, 2024, 
effective date

July 10, 2023 (88 FR 43820)
• Income-driven repayment plans
October 10, 2023 (88 FR 70004)

• Financial Value Transparency and Gainful Employment
October 31, 2023 (88 FR 74568)

• Financial responsibility
• State-defined processes for Ability to Benefit
• Certification procedures for Title IV participation
• Standards of administrative capability

Impact 
Opportunities • Challenge rule through litigation

https://www.federalregister.gov/documents/2023/07/10/2023-13112/improving-income-driven-repayment-for-the-william-d-ford-federal-direct-loan-program-and-the-federal
https://www.federalregister.gov/documents/2023/10/10/2023-20385/financial-value-transparency-and-gainful-employment
https://www.federalregister.gov/documents/2023/10/31/2023-22785/financial-responsibility-administrative-capability-certification-procedures-ability-to-benefit-atb
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2024 Pending Negotiated Rulemaking
Student Loan Debt Relief 

Negotiated Rulemaking 
Completed in December 2023

• Student Loan Relief (NPRM: May 2024)

Program Integrity and 
Institutional Quality Negotiated 

Rulemaking Completed in March 
2024

• Accreditation and related issues (NPRM: October 2024)
• State authorization (NPRM: October 2024)
• Distance education (NPRM: October 2024)
• Return to Title IV (NPRM: October 2024)
• Cash management (NPRM: October 2024)
• Federal TRIO programs (NPRM: October 2024)

Notice of Intent for Negotiated 
Rulemaking

• Third-Party Servicers and Related Issues (NPRM: October 2024)
• Improving use of Deferments and Forbearances (NPRM: October 2024)

Impact Opportunities

• Coordinate with trade associations, participate in public meetings, nominate or serve as a 
negotiator

• Support negotiators, review draft language
• Schedule listening session with ED
• Comment on proposed rules, encourage others to comment
• Schedule an EO 12866 meeting with OMB
• Challenge rule through litigation
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2024 Additional Pending Rulemakings

Proposed Rules 
Scheduled for Release 

in 2024

• Family Educational Rights and Privacy Act (NPRM: May 2024)
• Documenting Foreign Source Gifts & Contracts (NPRM: June 2024)
• Carl D. Perkins Career and Technical Ed. Act (NPRM: August 2024)
• Cybersecurity Standards for IHEs (NPRM: October 2024)
• Debt Collection Practices (NPRM: October 2024)

Impact Opportunities

• Coordinate with trade associations, participate in public meetings
• Comment on proposed rules, encourage others to comment
• Schedule an EO 12866 meeting with OMB
• Challenge rule through litigation



April 7-10     Charleston, SC2024 NASASPS Annual Conference

Title IX Redux
• On April 6, 2021, the Biden 

administration announced that it would 
be overhauling the 2020 Title IX rule.

• On July 12, 2022, ED published its 
proposed 2022 Title IX Rule, and 
received over 235,000 comments.

• We currently anticipate the final rule will 
be issued in June 2024.  

• The effective date is at ED’s discretion as 
the Title IX rulemaking is not subject to 
the master calendar requirement.

https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-launches-comprehensive-review-title-ix-regulations-fulfill-president-bidens-executive-order-guaranteeing-educational-environment-free-sex-discrimination
https://www.federalregister.gov/documents/2022/07/12/2022-13734/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-invites-public-comment
https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-invites-public-comment
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Financial Value 
Transparency & Gainful 

Employment
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The Final 2023 GE Rule
• On October 10, 2023, ED 

published its final Financial Value 
Transparency and Gainful 
Employment (GE) rule. 

• The rule is set to take effect on July 
1, 2024, with data reporting 
required as early as July 31, 2024. 

• Significant sub-regulatory 
guidance has begun to arrive, and 
more is anticipated in the coming 
months (e.g., electronic 
announcements, dear colleague 
letters).

https://www.federalregister.gov/documents/2023/10/10/2023-20385/financial-value-transparency-and-gainful-employment
https://www.federalregister.gov/documents/2023/10/10/2023-20385/financial-value-transparency-and-gainful-employment
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An Extraordinary Expansion
• ED will calculate and disclose D/E rates and a new Earnings 

Premium metric for every Title IV program at every Title IV 
institution, meaning both non-GE and GE programs.

• These metrics, along with other data, will be made available to 
prospective and current students through a new ED website, and 
ED will label failing programs as “low-earning” or “high-debt-
burden,” per the agency’s determination. 

• It still will be the case that only GE programs can lose Title IV 
eligibility.  But failing graduate-level, non-GE programs also will be 
sanctioned.

• The new rule also includes significant reporting and disclosure 
requirements for all institutions. 
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Impact Projections (non-GE)
• ED projects over 842 public programs (555,000 students) and 640 

private, non-profit degree programs (264,400 students) would fail at 
least one of the D/E rate or Earnings Premium tests. 

• “Rates of not passing at least one of the metrics are particularly high for 
professional programs in law (CIP 22, about 19 percent of law programs 
representing 29 percent of enrollment in law programs), theology (CIP 
39, about 7 percent, 25 percent) and health (CIP 51, about 10 percent, 
19 percent).”

• ED projects 390 graduate-level, non-GE programs would fail and be 
subject to sanctions (122,000 students). 

• Note that ED excluded 82.7% of non-GE programs from the data set 
because they had fewer than 30 students in the two-year completer 
cohorts.

88 Fed. Reg. 70130-70133 (Oct. 10, 2023).
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Impact Projections (GE)
• ED projects 193 public GE programs (38,000 students), 73 private, non-

profit degree programs (32,600 students), and 1,440 proprietary GE 
programs (620,800 students) would fail at least one of the D/E rate or 
Earnings Premium tests. 

• Of the 1,440 proprietary GE programs that fail one of the two tests, 939 
(65%) are undergraduate certificate programs that fail only the Earnings 
Premium threshold test. 

• The highest rate of failure is in Personal and Culinary Services, where 
about 73% of enrolled students are in programs that would have failing 
metrics (primarily under the Earnings Premium). 

• Note that ED excluded 87.7% of GE programs from the data set 
because they had fewer than 30 students in the two-year completer 
cohorts.

88 Fed. Reg. 70133-70136 (Oct. 10, 2023).
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Implementation Roadblocks
• Already the rule is being challenged 

in court, like the prior versions.  
• ED also may struggle to timely 

implement the rule given current 
resource constraints.

• The results of the 2024 presidential 
election will impact the rule’s 
viability.

https://storage.courtlistener.com/recap/gov.uscourts.txnd.384573/gov.uscourts.txnd.384573.1.0.pdf
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GE Court Challenges
• In December 2023, the American Association of Cosmetology 

Schools filed suit in the U.S. District Court for the Northern District 
of Texas. The parties agreed to a summary judgment briefing 
scheduling, but the deadlines are not until July. Notably this is 
after the July 1 implementation date. 

• A second suit was filed by the Ogle School Management and 
others on March 20, 2024, also in the U.S. District Court for the 
Northern District of Texas. A memorandum in support of a 
preliminary injunction was filed on March 21, a response to the 
motion is due on April 12, and reply is due on April 24. 

• Whether the rule takes effect on July 1, 2024, will likely turn on 
whether a preliminary injunction is issued.
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Guidance and Delays
• On March 29, ED released DCL (GEN-

24-04), which provides an overview of 
the new rule.

• The DCL also delays the initial data 
reporting date from July 31 to 
October 1 for all programs and offers 
additional detail regarding the 
transitional reporting option.

• Thereafter, on April 5, ED launched 
its new FVT/GE Topics Page, which 
provides policy guidance, 
publications, and operational 
information, including a new FAQ.

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2024-03-29/regulatory-requirements-financial-value-transparency-and-gainful-employment
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2024-03-29/regulatory-requirements-financial-value-transparency-and-gainful-employment
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2024-04-05/financial-value-transparency-and-gainful-employment-topics-page-and-faqs-now-available
https://fsapartners.ed.gov/knowledge-center/topics/financial-value-transparency-and-gainful-employment-information/frequently-asked-questions
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Implementation Timeline

Effective date of the new FVT/GE Rule
July 1, 2024

Deadline to report initial round of data
October 1, 2024

Deadline for initial certification of GE programs
December 31, 2024

ED issues first round of determinations to schools
Jan. – June 2025

Deadline to report most recent award year data
October 1, 2025

Disclosure, acknowledgement, and warning requirements begin
July 1, 2026
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FVT/GE Desk Guide
• Our Desk Guide includes a brief 

overview of the final rule, as well as a 
step-by-step guide for projecting D/E 
rates and earnings premiums.

• The Desk Guide will be distributed to 
webinar registrants, and we are 
happy to provide a copy upon 
request (please email 
srichter@thompsoncoburn.com).

https://www.thompsoncoburn.com/docs/default-source/blog-documents/gainful-employment-rules-booklet_v3.pdf?sfvrsn=55c928ea_1
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Webinar: FVT/GE Series
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Borrower Defense to 
Repayment in 2024
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BDR Claim Characteristics
• In response to FOIA requests 

filed by the National Student 
Legal Defense Network, the 
Department has supplied data 
regarding the number of BDR 
claims filed and pending, 
organized by year and 
institution.

• These data sets are currently 
available on the NSLDN
website.  

https://www.defendstudents.org/foia/borrower-defense#Borrower-Defense-Institutional-Level
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BDR Claim Characteristics
• ED’s responses to the FOIA requests 

indicate that over 600,000 claims had been 
filed by December 31, 2022. 

• ED also indicates that of the claims that 
were opened on or before December 31, 
2022, 443,500 were still pending as of 
January 20, 2023.

• The claims pending involved over 4,900
different institutions, or about 83% of Title 
IV-eligible institutions of higher education.

• We anticipate that the number of claims 
increased in 2023.

BDR Claims Filed
Before 2015 51

2015 8,801

2016 83,623

2017 80,554

2018 51,063

2019 67,294

2020 52,656

2021 (1/1 - 10/14) 70,039

2022 (April) 7,670

2022 (May and June) 69,300

2022 (July) 51,800

2022 (August) 29,200

2022 (October) 16,300

2022 (November) 22,600

2022 (December) 5,500

Total 616,451
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The Fifth Circuit Injunction
• The Biden administration’s rule was published in the Federal 

Register on Nov. 1, 2022 (2022 Rule) and took effect July 1, 2023. 
• In February 2023, the Career Colleges and Schools of Texas (CCST), 

an association of proprietary schools, challenged the 2022 Rule 
under various theories, including arguments that it exceeds ED’s 
statutory authority under the Higher Education Act, that it is 
arbitrary and capricious under the Administrative Procedures Act, 
and that it violates the Due Process Clause of the Constitution.

• CCST asked the court to enjoin the enforcement of the regulation 
until the court decides on the merits of the case. A federal district 
judge in Texas denied CCST’s request. 

https://www.federalregister.gov/documents/2022/11/01/2022-23447/institutional-eligibility-under-the-higher-education-act-of-1965-as-amended-student-assistance
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The Fifth Circuit Injunction
• On appeal, however, a three-judge 

Fifth Circuit panel granted an 
emergency injunction pending 
appeal with respect to the 2022 Rule. 

• As a result, ED was prevented from 
enforcing the borrower defense (and 
closed school loan discharge) 
provisions of the 2022 Rule 
nationwide.

https://content.thompsoncoburn.com/marketing/gov.uscourts.ca5.214615.42.1.pdf
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The Fifth Circuit Injunction
• On April 4, 2024, the Court of Appeals 

officially reversed the district court’s 
denial of a preliminary injunction and 
remanded the case, postponing the 
effective date of the rule pending final 
judgment in the litigation.

• The Fifth Circuit found not only that 
CCST would suffer irreparable harm, but 
also that CCST would likely succeed on 
the merits of its case.

• Meanwhile, the 1994, 2016, and 2019 
Rules remain in effect and ED continues 
to process claims.

https://www.ca5.uscourts.gov/opinions/pub/23/23-50491-CV0.pdf
https://www.ca5.uscourts.gov/opinions/pub/23/23-50491-CV0.pdf
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The Sweet Settlement: Claim Periods

Sweet v. Cardona, No. 3:19-cv-3674 (N.D. Cal.).

Claims Filed Before June 
22, 2022

For a borrower who attended a school listed on Exhibit C, the borrower’s loans will 
be discharged in full without adjudication.  For a borrower who did not attend a 
school listed on Exhibit C, ED will review the application under the 2016 Rule.  ED 
will not require evidence outside of the written application, require proof of 
reliance, or apply any statute of limitations. Rather, ED will determine whether the 
application states a claim that, if presumed to be true, would assert a valid basis for 
borrower defense under the applicable regulation. ED must render decisions within 
specified periods based on how long the claim has been pending, and no later than 
July 28, 2025. If ED does not render a decision within the required period, the 
borrowers receive full, automatic relief. 

Claims Filed Between 
June 22, 2022, and 

November 15, 2022

• ED will review the applications under the 2016 Rule and issue a decision no later 
than January 28, 2026. If ED does not render a decision within the required 
period, the borrowers receive full, automatic relief.

Claims Filed After 
November 15, 2022 • Not covered by Sweet. Adjudicated under the prevailing BDR framework.

https://content.thompsoncoburn.com/marketing/sweet-v-cardona-settlement-agreement.pdf
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BDR Claims Guidance
• ED published an electronic announcement on Nov. 8, 2023, 

confirming it is focused on claims filed between June 23, 2022, to 
November 15, 2022, and indicating that it hopes to complete all 
notifications relating to this cohort by April 2024. 

• It observes that the vast majority of schools receiving notices 
“have fewer than 100 applications" and indicates that for the 
minority of schools that have “over 500 applications" filed during 
this period, it will reach out later in the year with further guidance. 

• ED also acknowledges that it is not conducting any substantive 
review of the applications (e.g., determining whether an 
application even asserts a valid basis for a BDR claim) before 
sending them to institutions.

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2023-11-08/borrower-defense-school-notification-process-under-2016-regulation-34-cfr-685222
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Sweet Agitation
• Meanwhile, on March 1, ED conceded 

they were in breach of the Sweet 
settlement, as some borrowers still had 
not seen loans timely discharged.  ED 
blamed loan servicers for the failure to 
comply.

• On March 19, after plaintiffs filed a 
motion to enforce the settlement 
agreement, the Court ordered ED and 
their loan servicers to “show cause why 
they should not be held in contempt for 
frustrating the settlement.” 

• A hearing has been set for April 24. 

https://static1.squarespace.com/static/62d6e418e8d8517940207135/t/65e60e51f29c9a6650859da0/1709575761374/Sweet+-+Suppl.+Letter+To+Pls+Counsel+03.01.2024.pdf
https://static1.squarespace.com/static/62d6e418e8d8517940207135/t/65fa0b5ee800ac66ac86814e/1710885730838/Doc.+397+-+M+to+Enforce+Settlement+Agreement.pdf
https://static1.squarespace.com/static/62d6e418e8d8517940207135/t/65fa0b5ee800ac66ac86814e/1710885730838/Doc.+397+-+M+to+Enforce+Settlement+Agreement.pdf
https://static1.squarespace.com/static/62d6e418e8d8517940207135/t/65fb0b2f94a32802493cb36f/1710951215224/399+Order+re+Loan+Servicers.pdf
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BDR Response Guide
• Institutions are welcome to use 

our BDR response guide to 
assist with formulating 
processes to evaluate and 
respond to BDR claims.

• The guide is available on our 
higher education resources 
page, and we are happy to 
provide a copy upon request 
(please email 
srichter@thompsoncoburn.com
).
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Webinar: Responding to BDR Claims

https://www.youtube.com/watch?v=a1VPys6Wxko&list=PLYrJQ3qn6Pn22iLq88YjdQoelHySz0Jmh&index=1
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Programmatic 
Accreditation, State 
Authorization, and 

Closure
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New PPA Requirements
• As of July 1, new rules relating to professional licensure programs, 

programmatic accreditation, and state closure law compliance will 
become conditions of participation expressly set forth in the PPA.

• These requirements must be satisfied for any Title IV eligible 
program being offered in a covered State.

34 C.F.R. § 668.14 (July 1, 2024).
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New PPA Requirements

34 C.F.R. § 668.14(b)(32) ( July 1, 2024).  

Covered States

Any State in which the 
institution is located.

Any State in which students 
enrolled by the institution in 

distance education or 
correspondence courses are 

located, as determined at the 
time of initial enrollment in 

accordance with 34 CFR 
600.9(c)(2).

Any State in which a student 
who enrolls in a program on 
or after July 1, 2024, attests 

that they intend to seek 
employment.
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New PPA Requirements

34 C.F.R. § 668.14(b)(32)(i)-(iii) ( July 1, 2024).  

For any Covered State, 
an institution must 

determine that each 
Title IV eligible 

program it offers...

• Satisfies the applicable educational requirements for professional 
licensure or certification requirements in the State so that a 
student who enrolls in the program and seeks employment in that 
State after completing the program qualifies to take any licensure 
or certification exam that is needed for the student to practice or 
find employment in an occupation that the program prepares 
students to enter.

• Is programmatically accredited if the State or a Federal agency 
requires such accreditation, including as a condition for 
employment in the occupation for which the program prepares 
the student, or is programmatically pre-accredited when 
programmatic pre-accreditation is sufficient according to the State 
or Federal agency.

• Complies with all State laws related to closure, including record 
retention, teach-out plans or agreements, and tuition recovery 
funds or surety bonds.
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Programs Must Meet New Requirements
• In the commentary, ED makes clear that it added “§ 668.14(b)(32)(i) 

and (ii) to require all programs that prepare students for 
occupations requiring programmatic accreditation or State 
licensure to meet those requirements.”

• ED observes that if programmatic or licensure requirements exist 
“an institution must follow them with respect to the students 
attending from those States. That also means that if an institution 
cannot determine that its program meets the education 
requirements for licensure or certification, then it cannot offer the 
program to future students in that State.”

88 Fed. Reg. 74645 (Oct. 31, 2023).
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Webinar: State Authorization
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The Minimum-
Maximum Length Rule
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The Minimum-Maximum Length Rule
• For each GE program, an institution must limit the number of hours in 

the program to the greater of:
• the required minimum number of clock hours, credit 

hours, or the equivalent required for training in the 
recognized occupation if the State has established 
such a requirement or as established by any Federal 
agency; or 

• another State’s required minimum number of clock 
hours, credit hours, or the equivalent if the institution 
can document that a majority of the students resided 
in the other State, were employed in the other state, 
or the other State is part of the same metropolitan 
statistical area as the institution's home State.

34 C.F.R. § 668.14(b)(26) ( July 1, 2024). 
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The Minimum-Maximum Length Rule
• There is an exception for occupations where the State entry level 

requirements for the job “include the completion of an associate 
or higher-level degree” or “where the program is delivered entirely 
through distance education or correspondence courses.”

• In the commentary, ED also clarifies that students may not receive 
partial funding for a program that exceeds the maximum length.  
“The Department determined that it did not have the legal 
authority to partially fund a program, nor did it believe such an 
approach was appropriate given the potential harms to students 
who enroll in partially funded programs...”

34 C.F.R. § 668.14(b)(26) ( July 1, 2024); 88 Fed. Reg. 74637 (Oct. 31, 2023).
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Financial Responsibility 
Reporting
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Financial Responsibility Reporting
• ED’s new rule revises significant aspects of the financial 

responsibility regulations.
• Notably, the revisions to 34 CFR §668.171 amend reporting 

obligations, which require institutions of higher education to 
report certain “triggering events” to the ED. 

• If an institution fails to make a required notification, ED may take 
administrative action, to include the initiation of a proceeding to 
fine, limit, suspend, or terminate the institution’s participation in 
the federal financial aid programs, or determine that the 
institution is not financially responsible.

34 C.F.R. § 668.171 (July 1, 2024) 
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Mandatory Triggering Event
• Except for the mandatory triggers that require a recalculation of 

the institution's composite score, a Mandatory Triggering Event 
constitutes an automatic failure of financial responsibility.

• For any mandatory triggers that result in a recalculated composite 
score of less than 1.0, and for those mandatory triggers that 
constitute automatic failures of financial responsibility, ED will 
require the institution to provide financial protection, unless the 
institution demonstrates that the event is resolved or that 
insurance covers the loss.

• The financial protection required is not less than 10 percent of the 
total title IV, HEA funding in the prior fiscal year.

34 C.F.R. § 668.171 (July 1, 2024) 
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Discretionary Triggering Events
• ED may conclude that an institution is not able to meet its 

financial or administrative obligations if ED determines that a 
discretionary triggering event is likely to have a significant adverse 
effect on the financial condition of the institution.

• For those discretionary triggers that ED determines will have a 
significant adverse effect on the financial condition of the 
institution, ED will require financial protection of not less than 10 
percent of the total title IV, HEA funding in the prior fiscal year.

34 C.F.R. § 668.171 (July 1, 2024) 
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Updated Reporting Guide
• We are finalizing an updated 

financial responsibility reporting 
guide and will distribute that guide 
shortly. 

• It will also be available on the 
resources page of our website.
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New TPS Guidance
• On Feb. 15, 2023, ED published Dear 

Colleague Letter (GEN-23-03)
detailing new requirements and 
responsibilities for third-party 
servicers and institutions.

• On April 11, 2023, following 
significant feedback, ED announced
that it would significantly delay 
implementation of the controversial 
guidance and provided important 
policy clarifications. 

• Notably, the Unified Agenda still 
suggests that ED intends to create a 
new TPS rule and indicates October 
2024 as the target date for an NPRM.  

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://blog.ed.gov/2023/04/update-on-the-department-of-educations-third-party-servicer-guidance/
https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202310&RIN=1840-AD87
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
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Incentive Comp. Redux
• On Feb. 15, 2023, ED also 

announced that it would be 
revisiting prior guidance on how 
institutions compensate their 
recruiters.

• ED is specifically focused on the 
role of online program managers, 
which provide academic and 
recruiting services to many 
institutions of higher education.

https://www.ed.gov/news/press-releases/us-department-education-launches-review-prohibition-incentive-compensation-college-recruiters
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Student Loan Relief Rulemaking
• In this rulemaking, ED focused not on revising existing regulations, but 

on using existing statutory authority to create new rules permitting 
loan relief to specific groups of borrowers.

• Negotiators met for three rounds of discussion, held in October, 
November, and December, respectively.  No further rounds are 
anticipated.

• Institutions had 4 seats at the table, out of 16 (two were added during 
negotiations).

• A proposed rule has not yet been issued, but the Unified Agenda 
indicates that ED is presently targeting May 2024 for its publication.

• If the proposed rule is indeed released in May 2024, this likely would 
allow ED sufficient time to complete its review of public comments and 
to publish a final rule by November 1, 2024, resulting in a July 1, 2025, 
effective date.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202310&RIN=1840-AD93
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Student Loan Relief Rulemaking

• A borrower meeting loan repayment plan requirements even if the borrower hasn’t enrolled 
in the plan (30.84).

• Certain actions taken by ED against a school (e.g., termination of eligibility, denial of 
recertification, other loss of eligibility due to failure to meet student outcome standards or 
deliver sufficient financial value) (30.86).

• When a program or institution has closed and ED is investigating or has determined that the 
program or institution failed to meet student outcome standards, to deliver sufficient financial 
value, or to satisfy GE standards (30.87, 30.88).

• If a borrower meets criteria for closed school loan discharge but has not applied 
(682.403(b)(2)).

• If an institution lost Title IV eligibility because of CDR failure and the borrower was part of the 
affected cohort (682.403(b)(3)).

Proposals reaching consensus included those that would permit ED to 
waive loans based on... 
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2024 Program Integrity Rulemaking
• In this rulemaking, ED focused on revising a range of existing 

regulations concerning cash management, state authorization, distance 
education, R2T4, accreditation, and the TRIO programs. Institutions had 
7 seats at the table out of 15. 

• Negotiators met for three rounds of discussion in January, February, 
and March, and the TRIO subcommittee met twice over that period.

• Consensus was only reached on one topic (the TRIO programs).  As 
such, ED will be free to propose its preferred language on all other 
topics.

• A proposed rule has not yet been issued, but the Unified Agenda 
indicates that ED is presently targeting October 2024 for its publication.

• If the proposed rule is released in October 2024, this would mean July 1, 
2026, would be the earliest possible effective date.

https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202310&RIN=1840-AD93
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2024 Program Integrity Rulemaking

• ED proposes to require that reciprocity agreements, among several new requirements, 
allow any member State to enforce its own “applicable general purpose State laws and 
regulations outside of the initial approval for State authorization of distance 
education...” and “applicable State laws related to closure, including record retention, 
teach-out plans or agreements, and tuition recovery funds or surety bonds...”

• ED also proposes that if an institution is authorized to offer distance education under a 
reciprocity agreement “[a]s a condition of participation, the institution may not be 
authorized through reciprocity in a State where it enrolled more than 500 students in 
the two most recently completed award years.”

• ED proposes that the governing board of any entity that oversees a reciprocity 
agreement may only include representatives from State regulatory and licensing bodies, 
enforcement agencies, and attorneys general offices.

State Authorization
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2024 Program Integrity Rulemaking

• ED proposes creating a virtual location for institutions that includes all students 
who are being instructed entirely through distance education.

• ED proposes prohibiting clock-hour programs provided via distance education from 
being offered through asynchronous learning and excluding clock-hour online 
asynchronous coursework from the definition of “a week of instructional time.”  
Does not impact credit-hour programs.

• ED proposes to define “distance education course” as a course “in which 
instruction takes place exclusively as described in the definition of distance 
education in this section notwithstanding residency experiences and in-person 
non-instructional requirements, including orientation, testing, academic support 
services.”

• ED proposes to require institutions to take attendance “for each distance education 
course...”

Distance Education
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Program Integrity Rulemaking

• ED proposes revisions aimed at ensuring commissioner independence and 
strengthening recognition requirements, including that the “majority of 
members of the agency's decision-making body” are not “executive officers or 
board members of the agency’s accredited institutions or programs.”

• ED proposes to limit the time an institution can be out of compliance with 
accrediting standards to the shorter of either the length of the longest program 
at an institution or two years.  However, compliance with student achievement 
standards may extend to the lesser of four years or 150 of the longest program.  
An additional year of compliance may also be allowed for good cause.

• ED proposes to revise the rules governing accreditor substantive change policies 
and teach-out plans.

Accreditation and related issues
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Program Integrity Rulemaking

•ED proposes various changes to R2T4 calculations for instances when an enrolled student does not begin 
attendance or in select withdrawal scenarios.

•ED proposes to codify existing guidance requiring attendance-taking institutions to determine a student’s date of 
withdrawal within 14 days of the last date of attendance. 

Return to Title IV

•ED proposes a prohibition on including the cost of books and supplies in tuition and fees, citing particular concern 
over the inclusion of equipment kits at cosmetology schools.  ED also seems to be trying to get at OPM 
relationships.

•ED proposes to require institutions to issue a credit balance to any student who receives Title IV aid and has any 
amount exceeding tuition and fees, even if this includes non-Federal funds (i.e., scholarships, grants, or private 
loans).

Cash Management

•ED proposes revisions to expand participation in several TRIO programs to more students from disadvantaged 
backgrounds.

Federal TRIO Programs
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TC Extra Credit | Resources Page

https://www.thompsoncoburn.com/highered-resources
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TC Extra Credit | REGucation Blog
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TC Extra Credit | Webinars & Training Series
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TC Extra Credit | Compliance Materials
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Conditions of Use and Disclaimer
• Please note that the purpose of this presentation is to provide 

news and information on legal issues and all content provided is 
for informational purposes only and should not be considered 
legal advice.

• The transmission of information from this presentation does not 
establish an attorney-client relationship with the participant.  The 
participant should not act on the information contained in this 
presentation or any accompanying materials without first 
consulting retained legal counsel.

• If you desire legal advice for a particular situation, you should 
consult an attorney.
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NATIONAL ASSOCIATION OF STATE ADMINISTRATORS 
AND SUPERVISORS OF PRIVATE SCHOOLS 

Questions?
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NATIONAL ASSOCIATION OF STATE ADMINISTRATORS 
AND SUPERVISORS OF PRIVATE SCHOOLS 

Thank you!
Aaron Lacey | alacey@thompsoncoburn.com

Katie Wendel | kwendel@thompsoncoburn.com
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