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Thompson Coburn LLP

e Full-service law firm with over 400
attorneys.

 Offices in Chicago, Los Angeles, St.
Louis, Dallas, New York,
Birmingham, and Washington, D.C.

» Higher education practice provides
legal counsel, compliance, and
training services to colleges and
universities.
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Presenter Profile NAS_SPS

* Practice and Experience

* Represents institutions, trade associations,
private companies, and investors before
Congress and the Executive Branch.

 Assists education sector clients navigate
existential threats or create new markets.

* Contact Information

« kwendel@thompsoncoburn.com A
Katie Wendel

o 202-415-2069
Counsel
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Presenter Profile

* Practice and Experience

« Assists institutions of higher education to
navigate challenging legal and regulatory
matters.

» Advises regarding strategic planning,
governance, and complex substantive
changes.

* Contact Information

 alacey@thompsoncoburn.com
* 314-552-6405

Aaron Lacey

Partner & Co-Chair
Higher Education Practice
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Presentation Preamble NAS_SPS
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St. Louis, Missouri April 27-30, 2025

Hill Update
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Key Ed Legislators in 119th Congress -NAS-SPS-

Senate Education e Chairman Cassidy (R-LA)
Authorizers e Ranking Member Sanders (D-VT)

Senate Education e Chairman Capito (R-WV)
Appropriators e Ranking Member Baldwin (D-WI)

House Education e Chairman Walberg (R-Ml)
Authorizers e Ranking Member Scott (D-VA)

House Education e Chairman Aderholt (R-AL)
Appropriators e Ranking Member Delauro (D-CT)

April 27-30 St. Louis, MO
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Budget Reconciliation and Higher Ed  -NASTSPS-

* The Republican Party will control the legislative and executive
branches for at least the next two years. However, the GOP’s
margin for control in the House is historically slim.

* Republicans may pursue partial HEA reauthorization utilizing the
budget reconciliation process.

* In early April, Congress passed a budget resolution, which is a
critical step in unlocking reconciliation.

 The floor for education committee cuts is $1.5 billion, and the ceiling
for cuts is $330 billion.
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Budget Reconciliation and Higher Ed  “NASSSES-

» Congressional Republicans will be relying heavily on the ideas in the
CCRA to find up to $330 billion in savings from education to pay for the
legislation, and, specifically, are counting on approximately $240 billion in
savings from eliminating the SAVE loan repayment program.

 The CCRA is a mixed bag for institutions.
« Pros: Regulatory relief, limits ED’s regulatory authority

« Cons: Eliminates PLUS Loan program, caps aggregate student loan borrowing,
caps total aid to median cost of college, creates a risk-sharing system

« Neutral: Streamlines loan repayment plans
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Budget Reconciliation and Higher Ed  “NASSSES-

* The Senate does not have a companion bill to CCRA. HELP Chair
Cassidy has been quiet on his education priorities for reconciliation.

* We have some hints of the types of policies that Senate Republicans
may choose to include from recent Senate bills.
* College Transparency Act

» Borrowing limits, elimination of PLUS Loans, streamline repayment
programs

* The Senate historically wins on complex education legislation, so we
do not yet have a clear roadmap of what's ahead.
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What's Next on Reconciliation NAS_SPS

- EdWorkforce and HELP will be working to draft and finalize their
legislative language in the coming months.

 Provisions that save money will be prioritized.

* Provisions that cost money, like short-term Pell Grants, will likely be

excluded, though there may be a few concepts with small net costs that
could be included.

* The statutory elimination of ED will not be considered in budget
reconciliation.

 Pell Grants are projected to begin running a deficit, which could explode
to $98 billion shortfall by FY 2035. A permanent fix to the shortfall is
unlikely to come in reconciliation.
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Action Items for Institutions NAS_SPS

« Educate yourself on what is in CCRA. Work with your colleagues
and trade associations to understand the impact of these legislative
changes on your institution.

* Prepare a short summary of what you like and what needs
Improvement.

* Meet with your legislators to share your feedback, specifically the
impact of proposed changes on their district or state.

* The reconciliation process is just starting, and its fate is far from
certain. Now is the time to mobilize and engage.
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St. Louis, Missouri April 27-30, 2025

The State of ED

2025 NASASPS Annual Conference April 27-30 St. Louis, MO




Reduction in Force NAS_SPS

« On March 11, ED initiated a reduction in force (RIF) that, according
to ED’s Newsroom, reduced the agency from about 4,130 to about
2,180.

« 259 employees accepted the Deferred Resignation Program
* 313 employees accepted the Voluntary Separation Incentive Payment

» According to ED, employees impacted by the RIF will receive full
pay and benefits until June 9, and severance or retirement benefits
based upon length of service.
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https://www.ed.gov/about/news/press-release/us-department-of-education-initiates-reduction-force
https://www.opm.gov/fork/original-email-to-employees/

ERN Data and Charts

* Education Reform Now
(ERN), a non-partisan,
nonprofit think tank,
obtained a list of union
employees who were part of
the RIF and shared a de-
identified data set including
969 employees.

 ERN analyzed the data and
provided three illustrative
charts demonstrating that
FSA and OCR experienced
the deepest cuts.
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A Snapshot of who Got Cut at ED on March 11

The number of employees who received notification they were being put on leave.

Federal Student Aid

Office for Civil Rights

Institute of Education Sciences

Office of Elementary and Secondary Education

Office of Finance and Operations

Office of the General Counsel

Office of Planning, Evaluation and Policy Development
Office of the Chief Information Officer

Office of Postsecondary Education

Office of the Deputy Secretary

Office of Communications and Outreach

-
=]

Office of Special Education and Rehabilitative Services

Office of English Language Acquisition

] |
—
(g%

0

Office of Career, Technical, and Adult Education

Office of the Secretary

-

Office of the Under Secretary

-
[7%]
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https://docs.google.com/spreadsheets/d/1WJktdxKRjV-YsZrqWLlgOw0jSE-giRnjsfGijX2VIhw/edit?gid=1743639266#gid=1743639266
https://docs.google.com/spreadsheets/d/1WJktdxKRjV-YsZrqWLlgOw0jSE-giRnjsfGijX2VIhw/edit?gid=1743639266#gid=1743639266
https://edreformnow.org/2025/03/12/three-charts-showing-who-secretary-mcmahon-cut-at-the-department-of-education/
https://edreformnow.org/2025/03/12/three-charts-showing-who-secretary-mcmahon-cut-at-the-department-of-education/

Eligibility and Oversight Hit Hard (NAS.SPS

° An E D 9 rg an |Zat| on al Ch a r‘t Organizational Charts Version Date: March 20, 2025
d ated M a rCh 2 O S h OWS th e Office of IHE ngrsr‘?'ht agd Enforcement School Eligibility and Oversight

significant cuts to the FSA case g
teams. l | | | l

.
Atlanta School Chicago/ Denver Kansas City School
Multi-Region and | New York/Boston San Francisco/
¢ B Ut fO r C h I Cag O an d Oversight Section | (School Oversight|  2'2% School Oversight Section ¢ Philadelphia Schooll " " ttle school

i Foreign School  [School Participation
Section Oversight Section B P Participation

P h . I I h . I I xelliL. Goers Participation Section Section Division Pars-'-idtr;ation
I a e p I a a e a | I lS We re Tammi 5. Sawyer Sherrie Bell ection
Roslyn A. Harris Manuel Loera
Erica N. Haynes Bronsdon Thompson
eliminated entire ) Inclu mg aion . ek Carmen Ausi
» A _ T I et 0 RosaRet h Alekia Campbell
Sherika L. Roberts Stephen Conger
e Multi- eglon an orelgn 0l v Ros o i
Donna J. Sobie

School. e
- This also would appear to
cover the Financial Services
Group, the Third-Party Servicer
Group, and the Critical

Response Division.
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Dismantling ED

IR P e WHITE HOUSE venow

« On March 20, the President signed an
executive order directing his Improving Education Outcomes by

Empowering Parents, States, and Communities

] ] (] [} [}
[] [}
By the authority vested in me as President by the Constitution and the laws of the United
- States of America, and to enable parents, teachers, and communities to best ensure student

success, it is hereby ordered

Section 1. Purpose and Policy. Our Nation's bright future relies on empowered families,

engaged communities, and excellent educational opportunities for every child. Unfortunately,

(]
. the experiment of controlling American education through Federal programs and dollars —
and the unaccountable bureaucracy those programs and dollars support — has plainly failed

our children, our teachers, and our families.

‘ ‘ Taxpayers spent around $200 billion at the Federal level en schools during the COVID-19
pandemic, on top of the more than $60 billion they spend annually on Federal school funding.
McMahon “take all necessary steps to e
Education, which has existed for less than one fifth of our Nation’s history. The Congress
created the Department of Education in 1979 at the urging of President Jimmy Carter, who

. . received a first-ever Presidential endorsement from the country's largest teachers’' union
a CI I a e e C O S u re O t e e p a rt m e n shorty afte pleiging o the uion his support for  sepsrat Department of ducation. Since
then, the Department of Education has entrenched the education bureaucracy and sought to
convince America that Federal contrel over education is beneficial. While the Department of
Education does not educate anyone, it maintains a public relations office that includes over 80

- ” (13 -
t t t t t staffers at a cost of more than $10 million per year.
O u Ca I O l I O e l I l a X I I I I u l I I e X e l l Closing the Department of Education would provide children and their families the

opportunity to escape a system that s failing them. Today, American reading and math scores

are near historical lows. This year's National 1t of that

u []
b 70 percent of 8th graders were below proficient in reading, and 72 percent were below
a p p ro p I I a e a l l p e rl I I I ( 3 y aW proficientin math. The Federal education bureaucracy is not working
n

Closure of the Department of Education would drastically improve program implementation in
higher education. The Department of Education currently manages a student loan debt
portfolic of more than $16 trillion. This means the Federal student aid program is roughly the
size of one of the Nation's largest banks, Wells Fargo. But although Wells Fargo has more than
200,000 employees, the Department of Education has fewer than 1500 in its Office of Federal
Student Aid. The Department of Education is not a bank, and it must return bank functions to
an entity equipped to serve America's students.

Ultimately, the Department of Education’s main functions can, and should, be returned to
the States.

Sec. 2. Closing the Department of Education and Returning Authority to the States. (a) The

Secretary of Education shall, to the maximurm extent appropriate and permitted by law, take all

necessary steos to facilitate the closure of the Department of Education and returp authority
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https://www.thompsoncoburn.com/wp-content/uploads/2025/04/EO-14242-Dismantling-ED-Improving-Education-Outcomes-by-Empowering-Parents-States-and-Communities.pdf
https://www.whitehouse.gov/presidential-actions/2025/03/improving-education-outcomes-by-empowering-parents-states-and-communities/

Dismantling ED (NAS.SPS

* On March 21, President Trump announced that the Small Business
Administration ("SBA”) “will handle all of the student loan portfolio” adding
that “it will be serviced much better than it has been in the past.”
(emphasis added).

* On the same day, White House Press Secretary Karoline Levitt stated
that “when it comes to student loans and Pell Grants, those will still be run
out of the Department of Education.”

* Given these contrasting remarks, it is unclear whether Trump’s intention is
to transfer servicing of the student loan portfolio to SBA or to entirely
transfer administration of the federal financial aid programs to SBA.
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Thinking About ED Efficiency (NAS.SPS

* In the wake of the RIF and 4
EO, we anticipate that
ED’s efficiency is at its
nadir.

* In the coming months, as
ED reduces the agency's
scope of responsibility and
the complexity of
processes, it’'s efficiency
should increase.

Size of ED Workforce

>

Scope of Responsibility / Complexity of Processes
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Senior Staff Selections _NAS_SPS

Nicholas Kent, Under Secretary of Education

e Recently served as Deputy Secretary of Education for the Commonwealth of Virginia. Prior to serving in the
Youngkin Administration, was the Chief Policy Officer at Career Education Colleges and Universities.
Confirmation anticipated in early Summer.

James Bergeron, Deputy Under Secretary

e Most recently served as President and CEO of the National Council of Higher Education Resources, the
Director of Education and Human Services Policy for the U.S. House of Representatives Committee on
Education and the Workforce, and Legislative Director for Rep. Buck McKeon.

Mary Christina Riley, Assistant Secretary for Legislation and Congressional Affairs

e Previously served as Professional Staff for the House Committee on Education and the Workforce under
then-Chairwoman Foxx. Served as Senior Advisor in the Office of Legislation and Congressional Affairs at
the Department during first Trump administration.
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FSA Communications Centralized NAS_SPS

 Following the RIF, Acting Under Secretary James Bergeron
observed that “[a]lthough certain regional offices and staff that
handle matters impacting institutions of higher education (such as
program reviews, changes in ownership, and program participation
agreements) were impacted by the RIF, these important functions
are being transferred to other offices and experts.”

* The same day, ED notified schools that FSA is now centrally
responding to all questions related to completion of the E-App and
general school eligibility inquiries, which schools should direct to

Caseleams@ed.gov. Support also continues to be available at 1-
800-848-0978.
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FSA Realignment Underway (NAS.SPS

All Matters Involving Office of Institutions of Higher Jeremy Early Jeremy.Early@ed.gov

Education Oversight and Enforcement Acting Branch Chief/Section Chief

Eligibility Questions for IHEs in Chicago/Denver, San Tammi Sawyer Tammi.Sawyer@ed.gov

Francisco/Seattle, Dallas and Kansas City regions

Eligibility Questions for IHEs located in the previous Sherrie Bell Sherrie.Bell@ed.gov

New York/Boston, Philadelphia, and Atlanta regions

Audit Resolution Bronsdon Thompson Bronsdon.Thompson@ed.gov

Program Review Jason Charlton Jason.Charlton@ed.gov
Manuel Loera Manuel.Loera@ed.gov

Changes in Ownership/Mergers Kelli Goers Kelli.Goers@ed.gov

HCM2 Submissions Jason Charlton Jason.Charlton@ed.gov
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Action Items for Institutions NAS_SPS

* Ensure all institutional personnel who might receive communications
from ED are watching for updates.

* |dentify and prioritize any circumstance where feedback or approval
Is required from ED, or a submission is due to ED, by a fixed
deadline.

* Where program reviews, audits, investigations, certifications and
recertifications, and other such processes are underway, but no
deadline or adverse consequence is looming, remain patient.
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Action Items for Institutions NAS_SPS

* Assume pending policy inquiries with individual FSA staff will not be
successfully transitioned; identify new staff and resubmit for
assistance.

« Understand and distinguish among actions that require only notice
and actions that require approval.

» Consider timing strategic initiatives so that critical interactions with
ED will occur in 6 to 12 months, or later.
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Recent Rule and Policy
Developments
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Negotiated Rulemaking Announced — -NASTSPS-

* On April 4, ED announced its intention to hold negotiated
rulemaking. Specific topics of interest include:

» Potential topics that would streamline current federal student financial
assistance program regulations while maintaining or improving program
integrity and institutional quality.

« Refining definitions of a qualifying employer for the purposes of determining
eligibility for the Public Service Loan Forgiveness program.

« Pay As You Earn (PAYE) and Income Contingent Repayment (ICR)
repayment plans.
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https://www.federalregister.gov/documents/2025/04/04/2025-05825/intent-to-receive-public-feedback-for-the-development-of-proposed-regulations-and-establish

Public Hearings NAS_SPS

* ED will hold two public hearings to discuss the rulemaking agenda.

* The in-person public hearing will be held on April 29, 2025, at the U.S.
Department of Education located at 400 Maryland Ave. SW, Barnard
Auditorium, Washington, DC.

* The virtual public hearing will be held on May 1, 2025.

» Additional details will be posted to ED’s new negotiated rulemaking
website.
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https://www.ed.gov/laws-and-policy/higher-education-laws-and-policy/higher-education-policy/negotiated-rulemaking-for-higher-education-2025-2026
https://www.ed.gov/laws-and-policy/higher-education-laws-and-policy/higher-education-policy/negotiated-rulemaking-for-higher-education-2025-2026

Resumption of Default Collections =~ -NASTSES-

* On April 21, ED announced that it would resume the collection of
defaulted student loans for the first time since March 2020.

* The agency indicated that at the same time it will be initiating a
“communication and outreach campaign” to educate borrowers
regarding their options.

- ED stated that as part of this effort, it will be restarting the Treasury
Offset Program, which permits various forms of garnishment (e.g.,
wages, SS benefits, tax refunds) in the event borrowers do not make

a payment, enroll in an income-driven repayment plan, or sign up for
loan rehabillitation.
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https://www.ed.gov/about/news/press-release/us-department-of-education-begin-federal-student-loan-collections-other-actions-help-borrowers-get-back-repayment
https://fiscal.treasury.gov/top/
https://fiscal.treasury.gov/top/

April 23 HE Executive Orders NAS_SPS

N\
‘ Transparency Regarding Foreign Influence at American Universities
\

‘ Reforming Accreditation to Strengthen Higher Education
|

‘ White House Initiative to Promote Excellence and Innovation at HBCUs
|

‘ Preparing Americans for High-Paying Trade Jobs of the Future

/
‘ Restoring Equality of Opportunity and Meritocracy
/
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Accreditation Executive Order NAS_SPS

* On April 23, the President signed an EO criticizing accreditors for
failing in their “responsibility to students, families, and American
taxpayers” and abusing “their enormous authority.”

* The EO references poor student outcomes and rising debt and
asserts that “accreditors have remained improperly focused on
compelling adoption of discriminatory ideology, rather than on
student outcomes.” The EO states that “federal recognition will not
be provided to accreditors engaging in unlawful discrimination in
violation of Federal law.”
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Accreditation Executive Order NAS_SPS

 Among other things, the EO directs:

« ED to “hold accountable” accreditors “who fail to meet the applicable
recognition criteria or otherwise violate Federal law,” including by requiring
institutions to comply with DEI directives.

« ED and the AG to “investigate” and “terminate unlawful discrimination by
American law schools” and to “assess whether to suspend or terminate the
Council’s status as an accrediting agency under Federal law...”

« ED and the AG to “investigate” and “terminate unlawful discrimination by
American medical schools or graduate medical education entities” and to
“‘assess whether to suspend or terminate [LCME or ACGME] status as an
accrediting agency under Federal law...”
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Accreditation Executive Order _NAS_SPS

/"

e accreditation requires higher education institutions to provide high-quality,
high-value academic programs free from unlawful discrimination or other
violations of Federal law;

e barriers are reduced that limit institutions from adopting practices that
advance credential and degree completion and spur new models of
education;

The EO also directs e accreditation requires that institutions support and appropriately prioritize
ED to take steps to < intellectual diversity amongst faculty in order to advance academic
ensure... freedom, intellectual inquiry, and student learning;

e accreditors are not using their role under Federal law to encourage or force
institution to violate State laws, unless such State laws violate the
Constitution or Federal law; and

e accreditors are prohibited from engaging in practices that result in
credential inflation that burdens students with additional unnecessary
costs.

N
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Accreditation Executive Order _NAS_SPS

/"

® resume recognizing new accreditors to increase competition and accountability in
promoting high-quality, high-value academic programs focused on student outcomes;

e mandate that accreditors require member institutions to use data on program-level
student outcomes to improve such outcomes, without reference to race, ethnicity, or sex;

e promptly provide to accreditors any noncompliance findings relating to member
institutions issued after an investigation conducted by OCR under Title VA or Title IX;
To achieve these e launch an experinfwental site to accelerate innovation and improve accc])cuntability by
. . establishing new flexible and streamlined quality assurance pathways for higher
goals, ED is directed < education institutions that provide high-quality, high-value academic programs;
to... e increase the consistency, efficiency, and effectiveness of the accreditor recognition review
process, including through the use of technology;

e streamline the process for higher education institutions to change accreditors to ensure
institutions are not forced to comply with standards that are antithetical to institutional
values and mission; and

e update the Accreditation Handbook to ensure that the accreditor recognition and
\_ reauthorization process is transparent, efficient, and not unduly burdensome.
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Foreign Gifts Executive Order NAS_SPS

« On April 23, the President also signed an EO focused on increasing
enforcement of the existing HEA requirement that institutions report
significant sources of foreign funding.

* The EO directs ED to increase enforcement and transparency
efforts, and to “take appropriate steps to require universities to more
specifically disclose details about foreign funding, including the true
source and purpose of the funds...”

* The EO also directs ED to “ensure that certification of compliance by
higher education institutions” is material for the receipt of federal
funds.
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Action Items for Institutions NAS_SPS

* With the regulatory environment changing so rapidly, it is critical to
stay apprised of key developments. We recommend following
agency websites, reliable trade publications, news outlets
specializing in higher education, and reliable service providers.

 Sign up for automatic emails and newsletters so you do not have to
go hunting!

* Be sure to keep complying with existing rules and policies,
notwithstanding rumblings regarding change.
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Status of Key Higher
Education Litigation
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Brand New Litigation Summary Page “NAS-SPS-

REGUCATION L ast Updated: April 4, 2025 | 15 minute read | Tres Cleveland , Brandt Hill, Lorrie Hargrove , Evan Moltz , Anna S. Knouse

Higher Ed Litigation Summary

Thompson Coburn's Higher Education Litigation Summary is your resource for legal updates on key rulings and ongoing cases shaping the higher
education sector. This installment covers updates related to Gainful Employment, the Bare Minimum Rule, BDR, Student Loan Forgiveness, Title IX,
False Claims Act, Nonprofit Institution Status, Federal Funding Freeze, DEI Executive Orders, and the Executive Order Directing the Closure of ED.

Gainful Employment N
Bare Minimum Rule N
Borrower Defense to Repayment N
Student Loan Forgiveness N
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DE| Executive Order Litigation (NAS.SPS

* On January 20 and 21, President Trump issued two DEI| Executive

Orders collectively directing the federal government to identify and
eliminate illegal DEI activities.

* On February 3, 2025, higher education officials, restaurant workers,
and the City of Baltimore together filed a lawsuit challenging the DEI
EOs. The court granted a preliminary injunction, but the government
appealed, and the Fourth Circuit agreed to stay the preliminary
iInjunction pending the appeal.
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DE| Executive Order Litigation (NAS.SPS

» Several other cases also have been filed challenging the DEI EOs.
No ruling on the merits have been made in these cases, but in one
lllinois case, the court granted a limited preliminary injunction that
applies only to the Department of Labor and anyone “in active
concert or participation with.”

. Currently, the DEI EOs are in force now as to ED.
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DEI DCL Litigation (NAS.SPS

* On February 14, ED published a DCL warning institutions that if they
operate illegal DEI programming, they risk the loss of federal funds.

* On February 25, a large teachers union sued ED, seeking a preliminary
iInjunction of the DCL and suspension of the deadline for state and local
education agencies to certify compliance under Title VI and SFFA v.
Harvard.

* On April 24, 2025, the court stayed the DCL pending final resolution by
the court. It did not stay the Frequently Asked Questions or the End DEI
Portal, nor the Certification requirement. The stay effectively precludes
enforcement of the DCL nationally against any higher education entity.
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DEI DCL Litigation (NAS.SPS

* In a second lawsuit filed March 5, the NEA and ACLU also challenge the
DCL and seek a preliminary injunction. On April 24, 2025, the Court
entered a preliminary injunction order, enjoining ED from enforcing or
implementing the DCL, the Frequently Asked Questions, the End DEI
Portal, and the certification requirement, against the plaintiffs, their
members, and any entity that employs, contracts with, or works with one
or more plaintiffs or one or more of plaintiffs’ members.

* The DCL has been challenged in a third lawsuit filed on April 15, 2025, by
the NAACP. On April 24, 2025, the court entered an order granting in part
the plaintiff's motion for preliminary injunction, preliminary enjoining ED’s
enforcement of the Certification Provision.
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DEI DCL Litigation (NAS.SPS

. . Effectively, enforcement of any penalties threatened by the
DCL, the Frequently Asked Questions, the End DEI Portal, and the
Certification requirement have been stayed for now, with the stay
buying institutions additional time to determine what compliance with

what this administration legally wants will be.
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ED RIF & Dismantle ED EO Litigation — -NASTSPS-

 Following ED’s March 11 RIF, on March 13, plaintiffs, including
nineteen states and DC, filed suit in Massachusetts arguing that the
reduction in force violated the separation of powers and the APA.

* The next day, another suit filed in DC moved to enjoin ED’s
reduction of force and “decimation” of its Office of Civil Rights on the
basis that it, among other things, violates the APA and Fifth
Amendment protections.
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ED RIF & Dismantle ED EO Litigation — -NASTSPS-

* On March 20, 2025, the President issued an EO directing the
Secretary of Education “to the maximum extent appropriate and
permitted by law, take all necessary steps” to close ED.

» Two lawsuits have been filed, one in Maryland and one in
Massachusetts, each arguing that the Dismantle EO violates the
Constitution’s “take care” and “spending” clauses, the separation of
powers, and the APA. In both cases, plaintiffs are seeking a

preliminary injunction.
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ED RIF & Dismantle ED EO Litigation — -NASTSPS-

* Given the overlapping issues in the two Massachusetts cases (one
involving the RIF and the other the Dismantle EO), the government
asked for permission to file a consolidated, and identical, response
brief in both cases.

. . In the DC RIF litigation, and the MD Dismantle EO litigation,
there is not yet any ruling on the motions for preliminary injunctions.
On April 25, 2025, the Massachusetts court heard oral arguments on
the motions for preliminary injunction in the combined RIF/Dismantle
cases. There have been no rulings on the motions for injunction to
date.
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GE Litigation NAS_SPS

« Two separate lawsuits were filed in the North District of Texas challenging the
2023 GE Rule.

* In June 2024, the district court declined to grant a preliminary injunction. The
two suits were consolidated in July 2024, and in September 2024, the parties
filed cross motions for summary judgment.

* In February 2025, after President Trump assumed office, ED asked the court for
a 90-day stay of the litigation “to allow the new Administration to become
familiar with and evaluate [its] position regarding the issues in this case.”

. . The court granted the motion and extended the remaining summary-
judgment briefing deadlines through May 16, 2025, (or four days after the stay is
terminated). ED also has postponed GE reporting requirements until September
30, 2025.
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Borrower Defense Litigation (NAS.SPS

* The Biden administration’s BDR rule (2022 BDR Rule) was slated to take
effect July 1, 2023.

* In February 2023, a career school group sued ED seeking to invalidate
the 2022 BDR Rule, and in April 2024, the Fifth Circuit directed the district
court to enter a nationwide injunction.

. . The government appealed, and on January 10, 2025, the
Supreme Court said it would take the case. On January 24, the Trump
administration asked the Supreme Court to put its review of the appeal on
pause in order “to allow for the Department to reassess the basis for and
soundness of the borrower-defense regulations.” On February 6, 2025,
the Supreme Court agreed to the administration’s request.
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SAVE Plan Litigation NAS_SPS

* In July 2023, ED published a final rule creating a new plan to
expand federal student loan borrowers’ eligibility for loan
forgiveness. Effective July 1, 2024, the "SAVE Rule” would have
allowed borrowers to be eligible for loan forgiveness if they made
repayments for 10 years at substantially lower amounts compared to

prior regulations.

* |In early 2024, two groups of states challenged the SAVE Rule in
court (one in Missouri and one in Kansas), arguing that its early
forgiveness and lower payment provisions were not authorized by
statute and therefore violated the APA
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SAVE Plan Litigation NAS_SPS

* In the Missouiri litigation, the Eighth Circuit Court of Appeals granted
a preliminary injunction effective August 2024, blocking the entire
SAVE Plan.

« ED appealed and asked the Supreme Court to vacate the injunction
pending the appeals. The Supreme Court denied ED’s request, and
in February 2025, the Eighth Circuit dismissed ED’s appeal of the
district court’'s preliminary injunction.

* On April 14, 2025, the district court ordered the parties to file a joint
status report by May 5, 2025, including a proposed schedule for the
remainder of the litigation.
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SAVE Plan Litigation NAS_SPS

* In the Kansas litigation, the district court issued a preliminary
iInjunction order in June 2024. ED appealed the order to the Tenth
Circuit, but the Tenth Circuit stayed the appeal while awaiting the
Eighth Circuit’s decision.

* Proceedings in the Kansas litigation continue to be stayed with the
parties filing periodic status reports.
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SAVE Plan Litigation NAS_SPS

. . Following the Eighth Circuit’s dismissal of ED’s appeal, the
parties normally would file motions for summary judgment in the
district court. Given the current administration’s position regarding
student loan forgiveness generally, we think it unlikely ED will
attempt to defend the SAVE Rule moving forward.

. , ED may take steps to preserve it long enough that
Republicans in Congress can use its elimination to hit savings goals

outlined as part of reconciliation.
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Debt Relief (Plan B) Litigation -NAS_SPS

* In April 2024, ED published a proposed rule that, like the SAVE
Rule, also would have forgiven loan balances for qualifying
borrowers.

o . In September 2024, the US District Court for the Southern
District of Georgia issued a preliminary injunction of the proposed
rule. This rule was never issued in final form and was formally
withdrawn by ED in December 2024.
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Home_Higher Education Resources

r 1 THOMPSON
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— Q higher education
resources
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As part of our ongoing commitment to the postsecondary community, Thompson Coburn's higher education practice routinely creates
complimentary resources designed to assist institutions with navigating the complexities of the higher education regulatory and policy
environment. We have collected a number of these resources on this page, including our most recent webinars, training series, desk guides,
whitepapers, and blog posts. We hope you find these resources helpful, and if you have any questions, please do not hesitate to contact us!

Compliance Resources N
Webinars/Training Resources N
Blog Posts N
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,' Update on TCPA and New FCC & FTC Rules

Thompson Coburn LLP + 121 views = 1 month ago
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A Dogfight of a Removal Battle: A Supreme Court Decision with 2022

Higher Ed Impact
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REGUCATION L ast Updated: April 4, 2025 | 15 minute read | Tres Cleveland , Brandt Hill, Lorrie Hargrove , Evan Moltz , Anna S. Knouse

Higher Ed Litigation Summary

Thompson Coburn's Higher Education Litigation Summary is your resource for legal updates on key rulings and ongoing cases shaping the higher
education sector. This installment covers updates related to Gainful Employment, the Bare Minimum Rule, BDR, Student Loan Forgiveness, Title IX,
False Claims Act, Nonprofit Institution Status, Federal Funding Freeze, DEI Executive Orders, and the Executive Order Directing the Closure of ED.

Gainful Employment N
Bare Minimum Rule N
Borrower Defense to Repayment N
Student Loan Forgiveness N
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REGucation | Compliance Materials

Suggested Protocols for Responding to

Individual Borrower Defense to Repayment Claims

Last Updated: August 2023

Under the Higher Education Act and its implementing regulations, students may file a claim with the US. Department of
Education (*ED") to discharge their federal Direct Loans {or Direct Consobdated Loans) if, generally, their institution misbed
them or engaged in other misconduct related to the malang of thewr federal loans or the provision of their educational
services. This is referred to as a "borrower defense to repayment” or "BDR" daim.* On November 1, 2022, the Biden
administration promulgated a revised version of the BDR rule, which took effect on July 1, 20237 On August 7, 2023,
the U.S. Court of Appeals for the Fifth Circuit issued a nationwide injun: n of the new, revised BOR rule, postponing its
implementation. The curment BDR rule remains in effect, however, and the injunction does not prevent the processing of
BDR claims under the exsting framework

With regard to BOR claims, data released by ED suggests that virtually every institution in the United States has at least
a handful of claims pending against it and over 500 institutions have 30 or more.* Anecdotally, Thompson Coburn has
observed a rise in outreach from ED notifying institutions of BDR claims. Given this trend, we anticipate that many
institutions may want to establish protocols for respanding to BDR claims. We have developed this document to asd
institutions with this process. In addition to this resource, we welcome institutions to review our websnar, “Respanding to
Student BDR Claims, available here. Please note that this document is not intended to cover every possible consideration,
but, instead, tohighlight key concepts we swggest should be partof any protocol for responding to individual BDR claims.*

I Initial Assessment of the Claim

When triaging indwidual BDR claims, there are several indtial matters we suggest an institution consider. First, we
recommend institutions quickly determine whether ED's response deadline affords sufficent time to reply, or if an
extension may be necessary. Second, s institubons review indnidual claims, they should identify the specific misconduct
the student is alleging and determine whether, onits face, it is avasid basis for a BOR claim under applicable law. Generally,
a BOR clasm requires a misrepresentation or a breach of a promise or contract by an institution. These allegations most
commonly take the form of promises related to cost, ¢ dhuation employment or salary, trans ty of credit, or
accreditation. However, we routnely see claims that do not actually assert any conduct that would support a BDR claim,
even if presumed ftrue (e.g., disciplinary matters, academic disputes, quality of education). Third, institutions should
consider whether any of the student's statements or omissions are ino with or otherwise the asserted
misconduct. Fmnally, we suggest institutions identify and casefully consider their response 1o any information requests
from ED that may accompany the claim or claims, but be unrelated to any specific alleged misconduct
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Financial Responsibility Reporting Guide (2024)

Last Updated: July 1, 2024

On July 1, 2024, the US. Department of Education’s new Financial Responsibility, Administrative Capability, Certification
Procedures, Ability To Benefit rule takes effect (the “2024 Rule").* The 2024 Rule implements a wide range of changes
relating to financial responsibility, including the significant revision and expansion of the reporting at 34

CFR § 668.171, which require institutions to report certain "triggering events” to the Department.? These reporting
reguirements are meant to alert the agency that an institution “may not be able to meet its financial responsibilities. If an
institution fails to report a triggering event within the requisite timeframe, the Department may take administrative action,
to include determining that the institution is not financially responsible, or initiating a proceeding to fine, limit, suspend,

or terminate the institution's participation in the federal financial aid programs (the "Title IV Programs”).# If an ins n
reports a triggering event (or the Department otherwise becomes aware that an event has occurred), the Department
may determine that the institution is not financially responsible and take various administrative actions, depending on the
nature and significance of the event reported. Institutions should review the 2024 Rule carefully for additional information
regarding the consequences of reporting triggering events and the opportunities to mitigate such consequences,

Below, we provide a guide to the reporting cbligations under the 2024 Rule, as set forth in the regulatory text. Because
the 2024 Rule, like the existing financial responsibility reporting framework, distinguishes between a Mandatory
Triggering Event and a Discretionary Triggering Event, we have divided the chart to identify which triggering events

fall into each category. Triggers should be reported to the Department through the Document Center, available on

the Common Qrigination and Disbursement (COD) website, and by emailing the FSA Financial Analysis Division at
FSAFinancialAnalysisDivision@ed.gov. For information concerning the form and content of the submissions, please see
the Department's June 27, 2024 Electronic Announcement.

On May 17, 2024, the current administration posted a Q&A website that addresses certain aspects of the new reporting
requirements implemented by the 2024 Rule. We strongly encourage institutions to review the Department's Q&A
website and any other relevant guidance to determine, amang other things, whether the agency is interpreting the
regulatory text in a manner that may expand or otherwise modify the reporting obligations as described in the 2024 Rule
(and detailed in the chart below).

1 The final 2024 Rule was published in the Federal Register on October 31, 2023. See 88 Fed. Reg. 74568 (Oct. 31, 2023). It revises
the financial responsibility regulations at 34 CFR §§668 23, 668.171, 668.174, 668.175, and 668.176. The 2024 Rule also revises the
financial factors applicable hanges in hip, currently in §668.15, moving them to §668.176.

2 Triggering events, as explained by the Department, are external events or financial circumstances that may not appear in an
institution’s annual financial statements and are not yet reflected in the institution's calculated compasite score. See 88 Fed. Reg
74569 (Oct. 31, 2023).

3 88Fed. Reg. 74568 (Oct. 31, 2023).

4 34CFRS668.171(f)(2) (July 1, 2024).
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Maintaining Compliance with

the Evolving 90/10 Rule
- e

OnMarch 11, 2021, President Biden signed into law the American Rescue Plan Act of 2021 (the "Act”), a8 $1.9 trillion
stimulus package containing emergency pandemic relief and a number of provisions important io the higher education
sectaor. Of particular significance to propristary institutions is Section 2013 of the Act, which amends the langstanding
and controversial *90/10 rule” Under the current 20/10 rule, to remain eligible to participate in the tederal student aid
programs, a proprietary institution must “derive at least 10 parcent of its ravenues for each fiscal year fram sources other
than Title IV, HEA program funds™ Section 2013 amends this language, requiring instead that covered institutions derive
at least 10 percent of their revenue from sources other than “Federal education assistance funds.” Federal education
assistance funds are defined as “[flederal funds that are disbursed or delivered to or on behalf of a student to be used to
attend such institution.”

Pursuant to the Act, the earliest this revision to the 90/10 rule may take effect is for institutional fiscal years beginning

onor after January 1, 2023. Congress has directed the US. Department of Education ("ED") to engage in a negotisted
rulemaking before it implements the revision. |t presently is unclear which federal funding programs will be desmed
*Federal education assistance funds” However, we anticipate that during the negatiated rulemaking, the current
administration will propese a broad interpretation, which will include Gl Bill banefits for vetarans, Military Tuition Assistance
benefits for active military, and Trade Adjustment Assistance for workers, among others

Given this imminent change ta the 80/10 rule, and the challenge we expect it will create for many proprietary institutions,
we determined ta create this compilation of strategies we have seen used in the past for managing 90/10 rule compliance,
and to include thoughts and considerations, as appropriate. We strangly emphasize that the compliance strategizs
detailed below should not be viewed as recommendations, and may not be appropriate for every institution. Each
institution should consult its own legal advisors, accountants, and other trusted professionals to determine whether to
employ any particular strategy for complying with the $0/10 rule.

1 34 CFR §668.14{a)(16], see also 20 US.C. §1094{a)(24).
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Conditions of Use and Disclaimer NAS_SPS

* Please note that the purpose of this presentation is to provide news and
iInformation on legal issues and all content provided is for informational
purposes only and should not be considered legal advice.

* The transmission of information from this presentation does not establish
an attorney-client relationship with the participant. The participant should
not act on the information contained in this presentation or any
accompanying materials without first consulting retained legal counsel.

* If you desire legal advice for a particular situation, you should consult an
attorney.
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