
An Update Regarding ED’s 
Regulatory Agenda

Aaron Lacey & Katie Wendel | Thompson Coburn LLP



Thompson Coburn LLP

• Full-service law firm with over 
400 attorneys.

• Offices in Chicago, Los 
Angeles, St. Louis, Dallas, 
New York, and Washington, 
D.C.

• Higher education practice 
provides legal counsel, 
compliance, and training 
services to colleges and 
universities. 



Presenter Profile

• Practice and Experience

o Provides regulatory counsel on 
federal, state, and accrediting 
agency laws and standards 
governing higher education.

o Routinely assists with matters 
involving cybersecurity law, student 
affairs, international students and 
corporate and transactional issues. 

• Contact Information

o kwendel@thompsoncoburn.com

o 202-585-6917

Counsel

Higher Education Practice

Katie Wendel



Presenter Profile

• Practice and Experience
o Assists institutions of higher education 

to navigate challenging legal and 
regulatory matters.

o Advises regarding strategic planning, 
governance, and complex substantive 
changes.

o Represents institutions in proceedings 
before the U.S. Department of 
Education and other postsecondary 
regulators.

• Contact Information
o alacey@thompsoncoburn.com

o 314-552-6405

Partner & Chair

Higher Education Practice

Aaron Lacey



Status of ED’s Title IV 
Rulemakings



Negotiated Rulemaking

• ED is presently working to complete 
an extraordinarily ambitious 
regulatory agenda.

• You can view documentation, 
schedules, and a range of other 
materials relating to its ongoing 
negotiated rulemaking efforts on this 
web page.

https://www2.ed.gov/policy/highered/reg/hearulemaking/2021/index.html


Completed Title IV Rulemakings

Final rule has 
already been 

published. 

July 1, 2023, is 
effective date.

• Borrower defense to repayment

• Closed-school loan discharges

• Total and permanent disability discharges

• False certification discharges

• Interest capitalization on student loans

• Pre-dispute arbitration and class action waivers

• Public service loan forgiveness

• Change in ownership process and standards

• Pell Grants for prison education programs

• 90/10 rule

Impact 
Opportunities

• Challenge rule through litigation

https://www.federalregister.gov/documents/2022/11/01/2022-23447/institutional-eligibility-under-the-higher-education-act-of-1965-as-amended-student-assistance
https://www.federalregister.gov/documents/2022/10/28/2022-23078/pell-grants-for-prison-education-programs-determining-the-amount-of-federal-education-assistance


Pending Title IV Rulemakings

Proposed rule 
issued January 

11, 2023.
• Income-driven repayment plans

Proposed rules 
expected in April. 

July 1, 2024, is 
likely effective 

date.

• Gainful employment

• State-defined processes for Ability to Benefit

• Certification procedures for Title IV participation

• Financial responsibility

• Standards of administrative capability

Impact 
Opportunities

• Comment on proposed rule, encourage others

• Schedule an EO 12866 meeting with OMB

• Challenge rule through litigation

https://www.federalregister.gov/documents/2023/01/11/2022-28605/improving-income-driven-repayment-for-the-william-d-ford-federal-direct-loan-program


Future Title IV Rulemakings

Notice of rulemaking 
expected in April.

July 1, 2025, is 
likely the earliest 

effective date.

• Accreditation and related issues

• State authorization

• Distance education

• Return to Title IV

• Cash management

• Third-party servicers and related issues

• Improving use of deferments and forbearances

• Federal TRIO programs

Impact 
Opportunities

• Coordinate with trade associations, participate in public meetings, 
nominate or serve as a negotiator

• Support negotiators, review draft language

• Schedule listening session with ED

• Comment on proposed rule, encourage others

• Schedule an EO 12866 meeting with OMB

• Challenge rule through litigation



Status of the Title IX 
Rulemaking



Title IX Redux

• On April 6, 2021, Biden administration 
announced that it would be overhauling 
the 2020 Title IX rule.

• On July 12, 2022, ED published its 
proposed 2022 Title IX Rule, and 
received over 235,000 comments.

• We anticipate a final rule in May 2023.  

• The effective date is at ED’s discretion 
as the Title IX rulemaking is not subject 
to the master calendar requirement.

https://www.ed.gov/news/press-releases/department-educations-office-civil-rights-launches-comprehensive-review-title-ix-regulations-fulfill-president-bidens-executive-order-guaranteeing-educational-environment-free-sex-discrimination
https://www.federalregister.gov/documents/2022/07/12/2022-13734/nondiscrimination-on-the-basis-of-sex-in-education-programs-or-activities-receiving-federal
https://www.ed.gov/news/press-releases/us-department-education-releases-proposed-changes-title-ix-regulations-invites-public-comment


Policy & Enforcement 
Activity



ED’s Focus on Consumer Protection

• Richard Cordray, Chief Operating Officer of Federal Student Aid
o First director of the CFPB and former Attorney General of Ohio.

• Sartaj Alag, Senior Advisor to Chief Operating Officer
o Former Chief Operating Officer of CFPB

• Kristen Donoghue, Chief Enforcement Officer of Federal Student Aid
o Former enforcement director of CFPB

• Bonnie Latreille, Student Loan Ombudsman
o Formerly in office of CFPB student loan ombudsman and co-founder of the 

Student Borrower Protection Center

• Toby Merrill, Deputy General Counsel
o Founder of the Project on Predatory Student Lending at the Legal Services 

Center of Harvard Law School. “The Project represents low-income student 
loan borrowers in litigation against for-profit colleges and against the policies 
that enable them.”



ED Enforcement Unit

• On October 8, 2021, ED announced 
new Office of Enforcement within 
Federal Student Aid.

• Led by Kristen Donoghue, former 
enforcement director of the CFPB, 
will “coordinate with other state and 
federal partners. In particular, FSA 
plans to work closely with the 
Federal Trade Commission.”



Aggressive Protection

• On March 16, 2022, ED warned
schools that it will act aggressively 
when it finds misrepresentations 
made to servicemembers and 
veterans by schools.

• “[T]he Department will ensure that 
institutions engaging in 
misrepresentations are held 
accountable... it will address such 
violations and seek all appropriate 
corrective measures.”

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2022-03-16/fsa-enforcement-bulletin-march-2022-substantial-misrepresentations-when-recruiting-servicemembers-and-veterans?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2022-03-16/fsa-enforcement-bulletin-march-2022-substantial-misrepresentations-when-recruiting-servicemembers-and-veterans?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


Co-Signor Policy (Part 1)

• On March 23, 2022, ED 
announced that, in some cases, 
“corporations or other legal entities 
that have, or could have, direct or 
indirect effects on the institution’s 
administrative capability or financial 
responsibility” may have to 
guarantee the regulatory liabilities of 
the school.

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2022-03-23/updated-program-participation-agreement-signature-requirements-entities-exercising-substantial-control-over-non-public-institutions-higher-education?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2022-03-23/updated-program-participation-agreement-signature-requirements-entities-exercising-substantial-control-over-non-public-institutions-higher-education?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


Tip Hotline Established

• On November 10, 2022, ED actively 
solicited “information from 
knowledgeable sources about potential 
violations of the Higher Education Act 
and its implementing regulations.”

• “FSA welcomes and encourages 
information from current or former 
employees, vendors, or contractors of 
institutions of higher education, third-
party servicers, third party lead 
generators, students, or any other 
relevant individual about potential 
violations.”

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2022-11-10/fsa-enforcement-bulletin-november-2022-department-education-and-federal-student-aid-invite-tips-and-information-knowledgeable-sources-potential-violations-institutions?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


Low-Value Programs

• On January 11, 2023, the same day 
ED released its proposed rule 
regarding income-driven repayment 
plans, it also published a Request 
for Information “regarding how best 
to identify low-value postsecondary 
programs.”

• It appears that this could be the first 
step towards applying a debt-to-
earning metric to all programs at all 
institutions. 
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https://www.federalregister.gov/documents/2023/01/11/2022-28606/request-for-information-regarding-public-transparency-for-low-financial-value-postsecondary-programs
https://www.federalregister.gov/documents/2023/01/11/2022-28606/request-for-information-regarding-public-transparency-for-low-financial-value-postsecondary-programs


New TPS Guidance

• On Feb. 15, 2023, ED published Dear 
Colleague Letter (GEN-23-03) detailing 
new requirements and responsibilities 
for third-party servicers and institutions.

• On April 11, 2023, following significant 
feedback, ED announced that it would 
significantly delay implementation of 
the controversial guidance and 
provided important policy clarifications 
concerning study abroad programs, 
clinical relationships, and other 
impacted arrangements. 

https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023
https://blog.ed.gov/2023/04/update-on-the-department-of-educations-third-party-servicer-guidance/
https://fsapartners.ed.gov/knowledge-center/library/dear-colleague-letters/2023-02-15/requirements-and-responsibilities-third-party-servicers-and-institutions-updated-feb-28-2023


Incentive Comp. Redux

• On Feb. 15, 2023, ED also 
announced that it would be revisiting 
prior guidance on how institutions 
compensate their recruiters.

• ED is specifically focused on the 
role of online program managers, 
which provide academic and 
recruiting services to many 
institutions of higher education.

https://www.ed.gov/news/press-releases/us-department-education-launches-review-prohibition-incentive-compensation-college-recruiters


Co-Signor Policy (Part 2)

• On March 1, 2023, ED announced that, 
in some cases, “individuals who 
exercise substantial control over 
institutions” may be required “to  
assume personal liability for financial 
losses which may be incurred by the 
federal government.”

• This could include “a member of the 
board of directors, the chief executive 
officer, or other executive officer of the 
institution or of an entity that holds a 
substantial ownership interest in the 
institution.”

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2023-03-01/establishing-personal-liability-requirements-financial-losses-related-title-iv-programs


Secret Shopping Initiative

• On March 14, 2023, ED announced
that it will begin using secret 
shoppers to “evaluate recruitment, 
enrollment, financial aid, and other 
practices of postsecondary 
institutions to help identify 
potentially deceptive or predatory 
practices used to recruit and enroll 
students.”

https://www.ed.gov/news/press-releases/education-department-announces-use-secret-shopping-protect-students-crack-down-institutions-lure-students-lies%E2%80%AF%E2%80%AF


TC Extra Credit



TC Extra Credit | REGucation Blog



TC Extra Credit | Webinars on Demand



TC Extra Credit | Compliance Materials



Thank You!
Aaron Lacey | alacey@thompsoncoburn.com

Katie Wendel | kwendel@thompsoncoburn.com
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