
2022 ANNUAL CONFERENCE
April 24 – 27

New Orleans, LA

FTC, DOE, Marketing and 
Recruiting



Presenters

 Professional Experience
 30 years of postsecondary legal and 

business experience.
Managed regulatory and litigation 

matters for Education Corporation of 
America, Kaplan, Sears Holdings, and 
GE Healthcare, among others.

 Served as an Assistant State’s Attorney 
for Cook County, Illinois, and am a 
Certified Public Accountant.

 Contact Information
 JCarreon@concorde.edu
 913.745.2221

GC & Chief Compliance Officer
Concorde Career Colleges

John Carreon



Presenters

 Professional Experience
 Assist institutions of higher education to 

navigate challenging legal and 
regulatory matters.

Counsel schools regarding strategic 
planning, governance, and complex 
substantive changes.

 Represent institutions in administrative 
proceedings before regulators.

 Contact Information
 alacey@thompsoncoburn.com
 314-552-6405

Chair, Higher Ed. Practice
Thompson Coburn LLP

Aaron Lacey



Syllabus

ED Circa 2021

The FTC Announcement

NegReg: Misrepresentation

NegReg: State Authorization

What’s a School to Do?

TC Extra Credit



ED Circa 2021



ED Circa 2021

Miguel Cardona confirmed 
as Secretary on March 1, 
2021.
Career spent in elementary 

and secondary education, 
most recently as 
Connecticut's education 
commissioner.

Additional new 
appointments announced 
throughout the year.



ED Circa 2021

 James Kvaal, Under Secretary of Education
 Previously president of The Institute for College Access & Success and Deputy 

Director of Domestic Policy for Obama Domestic Policy Council. 
 Ben Miller, Senior Advisor to the Chief of Staff, ED

 Previously VP for Postsecondary Education at the Center for American 
Progress; senior policy advisor at ED under Obama.

 Richard Cordray, Chief Operating Officer of Federal Student Aid
 First director of the CFPB and former Attorney General of Ohio.

 Toby Merrill, Deputy General Counsel, Office of the General Counsel
 Founded and directed the Project on Predatory Student Lending at the Legal 

Services Center of Harvard Law School, which represents low-income student 
loan borrowers in litigation against for-profit colleges and against the policies 
that enable them.



ED Circa 2021

On October 8, 2021, ED 
announced a refurbished 
Office of Enforcement within 
Federal Student Aid.

Led by Kristen Donoghue, 
former enforcement director 
of the CFPB, will “coordinate 
with other state and federal 
partners. In particular, FSA 
plans to work closely with the 
Federal Trade Commission.”



The FTC Announcement



FTC Press Release

On October 6, 2021, the FTC 
placed 70 proprietary 
institutions “on notice” that it 
will investigate any false 
promises they make about 
their graduates’ job and 
earning prospects and other 
outcomes and will levy 
significant financial penalties 
against violators. 

https://www.ftc.gov/news-events/press-releases/2021/10/ftc-targets-false-claims-profit-colleges


FTC Press Release

The FTC also expressly 
stated in the notice that 
“[t]his letter does not
reflect any assessment 
as to whether you have 
engaged in deceptive 
or unfair conduct.”

What was the point of 
the notice?  



FTC Press Release: Why Issue the Notice? 

The FTC highlighted in the press release that it will be relying 
on its Penalty Offense Authority to pursue bad actors, which 
is found in Section 5 of the FTC Act, 15 U.S.C. § 45(m)(1)(B).

Under this authority, if the FTC has determined in an 
administrative proceeding involving School A that a 
practice is unfair or deceptive, and issued a final cease and 
desist order to School A with respect to such act or practice, 
then in the future, the agency may seek a civil penalty 
against School B (or any other school or person) that 
engages in the same act or practice.

https://www.law.cornell.edu/uscode/text/15/45


FTC Press Release: Why Issue the Notice? 

 However, in order to exercise the Penalty Offense Authority, the FTC also 
must show that the alleged violator (School B) had “actual knowledge 
that such act or practice is unfair or deceptive and is unlawful” under the 
law. 

 In order to strengthen its position that the 70 institutions on the list are 
aware of and have “actual knowledge” of the kind of conduct 
prohibited under the law, the FTC sent the 70 institutions the notice, which 
details acts and practices that have previously been found deceptive or 
unfair. 

 Thus, there was a very specific purpose to the notice: to strengthen the 
ability of the FTC to use its Penalty Offense Authority against the institutions 
on the list.



FTC Wage Claims: Calling Out Schools



NegReg: Misrepresentation



Misrepresentation

 Any false, erroneous or misleading statement an eligible institution, one of its 
representatives, or any ineligible institution, organization, or person with whom the eligible 
institution has an agreement to provide educational programs, or to provide marketing, 
advertising, recruiting or admissions services makes directly or indirectly to a student, 
prospective student or any member of the public, or to an accrediting agency, to a State 
agency, or to the Secretary. 

 A misleading statement includes any statement that has the likelihood or tendency to 
mislead under the circumstances. A statement is any communication made in writing, 
visually, orally, or through other means. 

 Misrepresentation includes any statement that omits information in such a way as to make 
the statement false, erroneous, or misleading. Misrepresentation includes the dissemination 
of a student endorsement or testimonial that a student gives either under duress or 
because the institution required the student to make such an endorsement or testimonial 
to participate in a program.

34 C.F.R. § 668.71(c).



Misrepresentation

 A misrepresentation need not be made by the institution directly.  It 
could be made by any subcontractor providing educational 
programs, marketing, advertising, recruiting, or admissions services on 
behalf of the school.

 The misrepresentation can be made directly or indirectly to any 
member of the public, effectively meaning to any other party.

 The misrepresentation need not be intentional or inaccurate, so long 
as it has the tendency to mislead under the circumstances.

 To be a misrepresentation, it is not necessary for a party to rely upon 
the statement or that there be any harm. 



Substantial Misrepresentation

“Any misrepresentation on which the person to whom 
it was made could reasonably be expected to rely, or 
has reasonably relied, to that person’s detriment.”
A substantial misrepresentation does not require actual 

reliance or actual damages.  
But it does require that the person to whom it was made 

could reasonably have been expected to rely on the 
misrepresentation to their detriment.

34 C.F.R. § 668.71(c).



Misrepresentation: Consequences

 If the Department determines that an institution has 
engaged in a substantial misrepresentation, it may:
Revoke a provisionally certified institution’s program participation 

agreement;
 Impose limitations on a provisionally certified institution’s participation 

in the Title IV programs;
Deny participation applications made on behalf of an institution; or
 Initiate a fine, limitation, suspension, or termination proceeding against 

an institution under 34 C.F.R. Subpart G.
34 C.F.R. § 668.71(a).



Obama Borrower Defense Rule

Borrowers may assert a borrower defense claim 
based on a substantial misrepresentation made by 
the school or any contractual partner.  

In individual claims, borrower must show actual, 
reasonable reliance to his or her detriment.
Presumption of reasonable reliance in group claims.

34 CFR § 685.222(d).



Rulemaking Tranches

Affordability and 
Student Loans 

Rulemaking

• Borrower Defense to Repayment
• Closed-school loan discharges
• Total and permanent disability discharges
• False certification discharges
• Loan repayment plans (income contingent repayment)
• Interest Capitalization on Federal Student Loans
• Pre-dispute arbitration and class action waiver clauses
• Pell Grants for Prison Education Programs
• Public Service Loan Forgiveness

Institutional and 
Programmatic 

Eligibility 
Rulemaking

• 90/10 Regulations
• State-defined processes for Ability to Benefit
• Certification procedures for Title IV participation
• Change of ownership and control process
• Financial responsibility
• Gainful employment
• Standards of administrative capability



Biden Proposals

 Borrower Defense:  BDR claims may be brought if “The institution, any of its 
representatives, or any institution, organization, or person with whom the 
institution has an agreement to provide educational programs, or to provide 
marketing, advertising, recruiting, or admissions services, made a 
misrepresentation as defined in 34 CFR part 668, Subpart F.” 

 Certification: If an institution is provisionally certified and “found to have 
engaged in misrepresentations to students” it may be required “to submit 
marketing and other recruiting materials for the review and approval of the 
Secretary.”

 Administrative Capability: An institution is administratively capable if it “[d]oes not 
engage in misrepresentation...”



NegReg: State Authorization



A Minor Revision to State Authorization...

Draft 34 CFR § 668.14(32).



The AG Perspective

“We are pleased to see that the Department of Education’s 
most recent version of Issue Paper 6 concerning certification 
includes a basic requirement that programs comply with 
consumer-protection laws applicable to higher education in 
the states where students reside (to be promulgated as 34 
C.F.R. § 668.14(b)(32)).”

“We wish to express... our strong disagreement with the notion 
that institutions soliciting enrollment online are subject to 
sufficient consumer protections under reciprocity 
arrangements.” 



NC-SARA Perspective

“This letter is in response to the March 8, 2022, Issue Paper 6: 
Certification Procedures – Session 3 regarding § 668.14 
Program Participation Agreement, Subsection (32)(iii).”

“The proposed change in language in this subsection would 
significantly and negatively impact the efficacy of reciprocity 
among the 52 states and territories that are members of State 
Authorization Reciprocity Agreements (SARA) and for the more 
than 2,300 participating institutions – the majority of which are 
public colleges and universities.”



What’s a School to Do?



Creating a Compliance System

An effective compliance system has four core 
components:
Policies
Training
Monitoring
Enforcement

We’re going to focus on six critical documents.



Admissions Personnel Code of Conduct



Admissions Personnel Code of Conduct



Pre-Enrollment Checklist



Pre-Enrollment Checklist



Enrollment Agreement



Enrollment Agreement



Enrollment Agreement



Admission File Checklist

Internal document, not provided to student
Lists the documents and disclosures that must be 

signed and placed into the file
Includes pre-enrollment checklist and enrollment 

agreement.



Marketing Materials Policy

Requires that all marketing, advertising, or 
promotional materials relating to the school must be 
reviewed and approved by (1) marketing and (2) 
compliance.

“Marketing, advertising, and promotional materials” 
would include any form of media created for the 
purpose of conveying to any prospective student, 
prospective employee, or other party external to the 
school, information relating to the school.



Marketing Best Practices

Best Practices (not the same as the Marketing Materials 
policy)

Purpose is to address common questions that may arise 
when drafting marketing, advertising, and promotional 
materials and to facilitate conformance with regulatory 
requirements.

May be used by Marketing and Compliance Departments 
to guide approval processes and to facilitate consistency.



TC Extra Credit



Thompson Coburn LLP

• Full-service law firm with 
over 400 attorneys.

• Offices in Chicago, Los 
Angeles, St. Louis, Dallas, 
New York, and 
Washington, D.C.

• Higher education practice 
provides legal counsel, 
compliance, and training 
services to colleges and 
universities. 



TC Extra Credit | REGucation (our blog)



TC Extra Credit | Webinars on Demand



TC Extra Credit | Training Series

https://www.youtube.com/playlist?list=PLYrJQ3qn6Pn15VmKJDQ0lCDJeNLXhL4bm


TC Extra Credit | Compliance Materials



Disclaimer



Conditions of Use and Disclaimer

 Please note that the purpose of this presentation is to provide news and 
information on legal issues and all content provided is for informational 
purposes only and should not be considered legal advice.

 The transmission of information from this presentation does not establish an 
attorney-client relationship with the participant.  The participant should 
not act on the information contained in this presentation or any 
accompanying materials without first consulting retained legal counsel.

 If you desire legal advice for a particular situation, you should consult an 
attorney.
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